I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
CHRI STOPHER WELLER
Pl aintiff, : CVIL ACTI ON
v. : No. 05-cv- 2758
CHERYL RANSOM GARNER,
Comm ssi oner, Phil adel phia Dept.

of Human Services, et al,

Def endant s.

VEMORANDUM AND ORDER

Joyner, J. June 25, 2008

Presently before the Court are Defendants’ Mdtions for
Summary Judgnent (Doc. Nos. 51, 52) and all responses thereto.
For the reasons set forth below, the Court GRANTS Defendants’

Mbt i ons.

BACKGROUND

Plaintiff Christopher Weller was born on May 15, 1985 to
Pear| and Janmes Moon, his biological parents. Wen he was only a
few nonths old, Plaintiff was placed into the foster care system
along with his three siblings. M. Wller was initially placed

into the custody of the Phil adel phia Departnent of Health and



Human Services (DHS) on a “tenporary” basis, and DHS contracted
wi th an outside agency called “CONCERN' to oversee Plaintiff and
his siblings while he remained in foster care. Plaintiff and his

siblings were all placed in the foster hone of Carol ee and
WIlliam Weller, and al though each of the other Mon children
eventually returned to their biological home, Plaintiff remained
with the Wellers.

On January, 13 1989, Judge Esther Sylvester signed a
Dependency Review Order indicating that the goal for Plaintiff
changed to adoption fromreturn to his biological famly,
al though Plaintiff remained commtted to DHS cust ody.
Plaintiff’s status did not change until April 2, 1990, at which
time Judge Syl vester issued an Order indicating that DHS woul d
deci de whether to proceed with the adoption goal. The next
mention of adoption in the record appears in a Dependency Revi ew
Order dated January 9, 1991, in which Judge Syl vester noted that
the Wellers, despite continuing to express interest in adoption,
wer e now separat ed! and thus the judge expressed uncertainty as

to the goal at that tine.

L Plaintiff urges in his response that although the Wellers had been
separated for a time in 1989, by 1991 they were back together. Plaintiff
al l eges - though he provides no record support for this - that Judge Syl vester
was misled as to the Wllers’ marital status by Defendants Jones and the
Def enders Associ ation of Phil adel phia. At some point, M. Jones, a Child
Advocate (“CA’) for the Defender Association, had been assigned to represent
Plaintiff and act as CA on his behalf. Neither party, however, has clarified
exactly when Ms. Jones undertook this representation.
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Subsequently, in early 1991 the Wellers noved to Tennessee
and, allegedly with prior consent, took Plaintiff with them
However, the Wellers were ordered to return to Philadel phia for a
May 30, 1991, hearing in front of Judge Sylvester to determ ne
Plaintiff’'s residence and goal status.? After that hearing,

Judge Syl vester determined that Plaintiff should remain in
Pennsyl vani a and begin daytinme visitation with his biol ogical
parents. Plaintiff began those visits soon afterwards, and then
began overnight visitations with his biological parents, though
DHS retai ned custody over him Wthin weeks thereafter, however,
a report was filed that Plaintiff had experienced sexual abuse at
sone point during his visits with the Mons.® As a result, Judge
Syl vester held a hearing on June 26, 1991 to determ ne
Plaintiff’s status. Plaintiff alleges that Dr. Sexton was

avai lable to testify at this hearing, but was not called as a

wi tness and her report was nerely noted as being on the record by
Judge Syl vester. After the hearing, Judge Sylvester ruled that
Plaintiff would remain in DHS custody and be sent to live with
his maternal aunt, with periodic reports by DHS as to how t he

child adjusted to that environnent. In accordance wi th continuous

2 Plaintiff claims that the Wellers believed they were returning to
Phi | adel phia to continue the adoption process; however, he does not dispute
that this hearing took place and that Judge Sylvester ruled on Plaintiff’'s
resi dence and goal status.

3 None of the parties specifies when the abuse supposedly occurred. The
expert report of Carlin Knight submitted by Plaintiff, however, indicates that
Plaintiff reported being sexually abused on June 12, 1991, to his therapist,
Dr. Eileen Sexton. According to the report produced by Plaintiff, this abuse
occurred sometine during the visits between June 6 and that date.
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orders by Judge Sylvester, Plaintiff remained in that situation
for approximtely six nonths, after which tinme he returned to
live with the Wellers. During that six nonth period, however,
Plaintiff alleges that all four Defendants resisted adoption
efforts by the Moons in various hearings and representations to
the Fam |y Court, claimng to have the primary goal of reuniting
the child with his siblings and biol ogical parents. |In any
event, Judge Sylvester ordered that Plaintiff be returned to the
Wellers in Tennessee in January, 1992, and he has remained with

them since that tine

Thi s Lawsuit

On May 4, 2005, Plaintiff began this action by filing a Wit
of Summons in the Court of Common Pleas for Phil adel phia County,
and on June 10, 2005, the matter was renoved to federal court.
Plaintiff subsequently filed his Amended Conplaint in this Court
on Cct ober 24, 2005, alleging violations by Defendants of 42
U S C 8§ 1983 and common | aw negli gence, anong ot her | oosely-
specified torts. More specifically, Plaintiff alleges that as a
result of the abuse suffered by the Moons when he was returned to
themon a trial basis in 1991, he devel oped post-traumatic stress
di sorder and has experienced “physical and enotional pain and
suffering” that he clains to be “permanent.” Plaintiff further

al l eges that he “does not have a driver’s license or job and has



shown no interest in college,” despite conpleting high school
According to Plaintiff, these injuries were caused by the all eged
m shandl ing of his case that led to his brief return to the
Moons. As a result of these injuries, Plaintiff requests danages
for nedi cal expenses, pain and suffering, and | oss of earnings
capacity. On February 6, 2008 and February 7, 2008, all four

Def endants filed the instant Mtions for Summary Judgnment

pursuant to Fed. R GCv. P. 54.

STANDARD OF REVI EW

It is recognized that the underlying purpose of sunmary
judgnent is to avoid a pointless trial in cases where it is

unnecessary and woul d only cause del ay and expense. Goodnman V.

Mead Johnson & Co., 534 F.2d 566, 573 (3d Cr. 1976). Sunmary

judgment is proper “if there is no genuine issue as to any
material fact and the noving party is entitled to judgnent as a

matter of law” Fed. R Gv. P. 56(c). An issue is genuine only

if there is sufficient evidentiary basis on which a reasonabl e
jury could find for the non-nmoving party, and a factual dispute
is mterial only if it mght affect the outcone of the suit under

governing |law. Kaucher v. County of Bucks, 456 F.3d 418, 423 (3d

Cir. 2006), citing Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986). If the non-noving party bears the burden of



persuasion at trial, “the noving party may neet its burden on
summary judgnent by showi ng that the nonnoving party’s evidence
is insufficient to carry that burden.” [d., quoting Wetzel v.
Tucker, 139 F.3d 380, 383 n. 2 (3d Cr. 1998). In conducting our
review, we view the record in the light nost favorable to the
non-novi ng party and draw all reasonable inferences in that

party’s favor. See Bowers v. Nat’'l Collegiate Athletic Ass’n,

475 F. 3d 524, 535 (3d Gr. 2007). However, there nust be nore
than a “nere scintilla” of evidence in support of the non-noving
party’s position to survive the summary judgnent stage.

Ander son, 477 U.S. at 252.

Dl SCUSS| ON

. dains Agai nst Cheryl Ransom Garner and the Gty of
Phi | adel phi a

A.  Section 1983

In Count | of his Anended Conplaint, Plaintiff alleges that
Def endant Cheryl Ransom Garner, as the head of the Departnent of
Human Services, and the City of Phil adel phia violated his
constitutional rights by enploying a “standard practice” of
“blindly favoring” the biological parents of a child over *other
parenting options which were in the best interest of the child.”

According to Plaintiff, he is entitled to damages under 42 U. S. C.



8§ 1983 because these Defendants violated his constitutional
rights by favoring his return to the biological famly and

i gnoring other evidence indicating that being with the Mons
would not be in his best interests. Plaintiff further alleges
that his rights were viol ated because DHS, an ot herw se
“conpetent youth organi zation,” did not have a policy of
attenpting to secure adoption or “permanent placenment” for
children after “a certain period of tine” where efforts to

reunite the biological famly have fail ed.

1. Defendant Cheryl Ransom Gar ner

As an initial matter, we will treat the suit agai nst M.
Ransom Garner as a suit against the City of Philadel phia for
purposes of this action. For Ms. Ransom Garner to be found
liable in her individual capacity as a supervisory official,
Plaintiff would have to show that she “participated in violating
[his] rights, or that [she] directed others to violate them or
that she . . . had know edge of and acqui esced in [ her]

subordi nates’ violations.” Baker v. Mnroe Twp., 50 F.3d 1186,

1191 (3d Cir. 1995). Plaintiff can also establish supervisory
liability under Section 1983 by showi ng that as a supervisor, M.
Ransom Garner “tol erated past or ongoing m sbehavior.” 1d. at

1191 n. 3. Plaintiff has not pointed the Court to any evidence



what soever that would establish individual liability for Ms.
Ransom Garner under these standards. |In fact, at their
depositions Plaintiff and his adoptive nother, Carolee Wller,
were unable to articul ate any personal involvenent of Ms. Ransom
Garner in the events that led to this suit. Accordingly, because
there is no evidentiary basis for finding Ms. Ransom Gar ner
liable in her individual capacity, we will consider the clains
agai nst her to be in her official capacity only.

The Suprene Court has advised that suits agai nst agency
heads in their “official capacities” are to be treated as
equi valent to suits brought against the public office itself.

Kentucky v. Graham 473 U. S. 159, 165-66 (1985). This is because

“[o]fficial capacity suits . . . generally represent only another
way of pleading an action against an entity of which an officer
is an agent.” 1d. (citations omtted). Accordingly, we wll
treat the suit against Ms. Ransom Garner in her official capacity

as a suit against the Gty of Philadel phia. See Mnell v. Dept.

of Soc. Servs. of Gty of New York, 436 U. S. 658, 690-91 (1978)

(deem ng a suit against head of New York’s Departnent of Soci al
Services in his official capacity to be a suit against the city

itself).



2. Defendant City of Phil adel phia

Under Monell and its progeny, a municipality can only be
[iable under 8 1983 if it actually caused the conpl ai ned- of
violation. Therefore, a nmunicipality such as the Cty of
Phi | adel phia may be |iable under § 1983 only if it had a policy
or well-settled custom which caused a deprivation of
constitutional rights. Monell, 436 U S. at 694. As the Third
Circuit has nmade clear, “absent the conscious decision or
del i berate indifference of sonme natural person, a nunicipality,
as an abstract entity, cannot be deened in violation by virtue of

a policy, a custom or a failure to train.” Sinmons v. City of

Phila., 947 F.2d 1042, 1063 (3d Cr. 1991). Thus, a plaintiff
claimng a municipal violation of 1983 “nmust both identify
officials with ultimte policymaking authority in the area in
guestion and adduce scienter-like evidence . . . with respect to

them”* |d. at 1062. Furthernore, a plaintiff seeking to

4 Plaintiff's reliance on Wendy H. v. City of Philadel phia, 849 F. Supp
367 (E.D. Pa. 1994) to support his argument that the standard is actually a
“professional judgnment” standard is misguided. In Wendy H., this Court found
that an individual case worker should be held to a “professional judgnent”
standard in § 1983 cases involving all eged neglect by child wel fare agenci es.
Id. at 373-74. The outconme of using such a standard would be that with
respect to individual defendant officials, evidence of nisconduct “which did
not give them actual know edge of harmor risk, but instead allowed themto
avoi d such know edge” would be allowed to inpact on liability. [1d. at 375.
The Court made clear in Wendy H , however, that this does not change the
standard for nunicipalities or municipal agencies being sued under § 1983; in
fact, in the very same opinion the City of Phil adel phia was di sm ssed because
there was no evi dence of any “person or group of persons . . . responsible for
[an] allegedly offending policy.” 1d. at 376-77. Unlike the plaintiff in
Wendy H , Plaintiff here has not named any case workers or other individua
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establish nmunicipal liability must show that the policy was the
“moving force” behind the constitutional injury; that is, he nust
“show a causal |ink between the execution of the policy and the

injury suffered.” Losch v. Borough of Parkesburg, 736 F.2d 903,

910 (3d Gir. 1984).

Under this standard, Plaintiff’s 8§ 1983 clai m cannot survive
summary judgnent. Although Plaintiff does nmake bald all egations
that there were policies in place that “directly contradicted”
their duty to protect the best interests of the child, he has
subm tted no evi dence whatsoever to support those all egations.
Plaintiff’s response points to no evidence what soever that bears
on the crucial questions of who the officials were that adopted
t he supposedly offending policies or what their intent was in
adopting those policies (i.e., evidence of scienter). |In fact,
Plaintiff has not even attenpted to name a single individual
i nvol ved in those policymaki ng deci sions outside of Ms. Ransom
Garner, and we reiterate that not one shred of evidence has been
put forth to indicate her involvenent. Finally, Plaintiff has
pointed us to no evidence at all that would allow a reasonabl e
juror to find a causal |ink between the challenged policies and

the “injuries” being allegedly suffered by Plaintiff fifteen

def endants as having violated § 1983 by their individual actions. Thus, the
“prof essional judgment” standard does not apply to his 8§ 1983 cl ai ns.
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years after the events in question here. Accordingly, because
there is no evidence upon which a reasonable juror could find in
Plaintiff’s favor as to his 8 1983 clains against the City of

Phi | adel phia, we nmust GRANT the notion for sunmary judgnment on

this claim

B. GQher Tort Cains

Counts Il and 11l of Plaintiff’s Anended Conpl aint al so
i nclude broad all egations that the Departnment of Human Services
and the Gty of Phil adel phia brought about the purported harmto
the Plaintiff through their negligent handling of his case and
t hrough other “intentional actions and inactions” that were
agai nst his best interests. Plaintiff does not explain what
| egal theory these clainms are predicated on, but in any event the
City of Philadel phia and DHS are i mmune from suit based on such
tort clainms. See 42 Pa. Cons. Stat. 8 8541 (“[NJo |ocal agency
shall be liable for any damages on account of any injury to a
person or property caused by any act of the |ocal agency or an
enpl oyee thereof or any other person.”). Accordingly, Counts I

and I'Il of Plaintiff’s Arended Conpl ai nt nust al so be di sm ssed.

11



1. Malpractice Claimagainst Valerie Jones and the Defender
Associ ation of Phil adel phia

In Count IV of his Conplaint, Plaintiff also alleges that
Def endants Val eri e Jones and the Defender Association of
Phi | adel phi a breached their duties to himas child advocates by
recommending his return to his biological parents in 1991. In
particular, Plaintiff alleges that these Defendants w thheld
rel evant expert report information from Judge Syl vester and
failed to properly object at the May 30, 1991, hearing after
whi ch Judge Syl vester determned that Plaintiff should resune
visitation with his biological parents.

To establish a claimof |egal mal practice under Pennsyl vani a
law, a plaintiff nmust denonstrate: (1) enploynent of the attorney
or another basis for a duty owed to the plaintiff; (2) the
failure of the attorney to exercise ordinary skill and know edge;
and (3) such failure was the proxi mate cause of damage to the

plaintiff. Gans v. Mindy, 762 F.2d 338, 341 (3d Gr. 1985). As

t he Pennsyl vani a Suprene Court has expl ai ned, an essenti al

el enent of a legal malpractice claimis “proof of actual |oss
rather than a breach of a professional duty causing only nom nal
damages, specul ative harmor the threat of future harm?”

Kituskie v. Corbman, 714 A 2d 275, 281 (Pa. 1998). Thus, with

respect to the third element, causation is satisfied by show ng
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that “but for” the attorney’s conduct, the plaintiff client would

have prevailed in the legal action in question. See id.; Duke &

Co. v. Anderson, 418 A 2d 613, 618 (Pa. Super. 1980). Show ng a

mere “increased risk of harnf wll not suffice for proving

causation in a legal malpractice case. See Spillman v. Wllen,

1996 W. 379553, at *13 (E.D. Pa. June 28, 1996) (citing Gans V.
Gay, 612 F. Supp. at 613-14).

Def endants argue that Plaintiff has not sufficiently
establ i shed the proxi mate cause el enent of his |egal mal practice
claimto survive summary judgnment. We agree. The only evidence
produced by Plaintiff in support of his claimis a report by
Carlin Knight, an attorney with a background in social work. M.
Knight’s report contains a | engthy discussion of her opinion as
to how Ms. Jones and the Defender Association failed to fulfil
their duties to Plaintiff as child advocates. However, at no
poi nt does she explain how or why Judge Syl vester would have cone
to a different conclusion had the Defendants acted differently.
The only part of the report that even approaches the begi nning of
such an expl anati on conmes when Ms. Knight states that she "is at
a loss” as to how Judge Syl vester could have ordered resuned
visitation with the Moons “w thout the concurrence by DHS and the
child advocate.” At no tinme is this statenent further el aborated

on, and Plaintiff offers no further evidence - in Ms. Knight’s
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report or elsewhere - to support his bald assertion that Judge
Syl vester would not have ordered day-tinme visits with the child' s
bi ol ogi cal parents had Ms. Jones acted differently in her
representation. As this Court has expl ai ned, “[s]peculation,
conclusory allegations, and nere denials are insufficient to

rai se genuine issues of material fact.” Boykins v. Lucent

Techs., Inc., 78 F. Supp. 2d 402, 407 (E.D. Pa. 2000). The

evi dence produced by Plaintiff in response to Defendant’s Motion
for Summary Judgnment does not rise above this level; thus, we
find that there is no evidence upon which a reasonable juror
could conclude that Plaintiff’s injuries were proxi nately caused
by the professional failings of Ms. Jones and the Defender

Associ ation. Accordingly, these Defendants’ Mtion for Summary
Judgnent nust be GRANTED and Count |V of Plaintiff’s Conpl aint

must be di sm ssed.

V. Concl usion

Plaintiff has offered no evidence whatsoever to show any
personal involvenent by Cheryl Ransom Garner, Conm ssioner of
DHS, in his case, and accordingly the suit against her is
identical to the suit against the Gty of Philadel phia. However,
Plaintiff has al so produced no evidence regarding the policies or

custons that supposedly led to the injuries clainmd here, or the
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officials who enacted those policies. Furthernore, the City of
Phi | adel phia is imune fromsuits based on alleged tort |aw

vi ol ations. Accordingly, the Mdtion of Cheryl Ransom Garner and
the Gty of Philadel phia for Summary Judgnent is GRANTED and al
clai s against themare dismssed. Finally, Plaintiff has not
offered nore than a “nere scintilla” of evidence upon which a
reasonabl e juror could conclude that Judge Syl vester would not
have ordered tenporary visitation with the Moons if M. Jones and
t he Def ender Association had represented himdifferently.
Accordingly, we nust also GRANT the Mdtion for Summary Judgnent
of those Defendants and dism ss his renmaining claimof |egal

mal practi ce.

An order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
CHRI STOPHER WELLER
Pl aintiff, : CVIL ACTI ON
v. : No. 05-cv- 2758
CHERYL RANSOM GARNER,
Comm ssi oner, Phil adel phia Dept.

of Human Services, et al,

Def endant s.

ORDER

AND NOW this 25t h day of June, 2008, upon consideration
of Defendants’ Mdtions for Summary Judgnment (Doc. Nos. 51, 52),
and all responses thereto, it is hereby ORDERED that the Mdtions
are GRANTED. Judgnent as a matter of law is ENTERED in favor of
Def endants Cheryl - Ransom Garner, the Gty of Phil adel phia,
Val eri e Jones, and the Defender Association of Philadel phia, and
all of Plaintiff’s clains against all Defendants are hereby

DI SM SSED.
BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




